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MARC SPITZER, Chairman
JIM IRVIN
WILLIAM A. MUNDELL
JEFF MATCH-MILLER
MIKE GLEASON5

6 In the matter of:
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YUCATAN RESORTS, INC., d/b/a
YUCATAN RESORTS, S.A.,
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The Arizona Securities Division (the "Division") has, contrary to applicable rules

governing this administrative proceeding, already issued "investigative" subpoenas to: (1)

John Ten cza/American Elder Group; (2) Janalee Sneva, (3) Phillip Ohst; and (4) Roy

Higgs. Those subpoenas involved the very subject matter of this case, under the rubric of

conducting separate "investigations" of certain individuals and businesses - - who are

7 potential witnesses in this case. As a result, the Respondents tiled a Motion to Quash

Subpoena, Objection to Subpoena, and Motion to Stay Discovery Pending Further Order,

on September 3, 2003 .

On September 16, 2003, the Division issued an additional subpoena directed to the

"Custodian of Records" for Wells Fargo, regarding American Elder Group and Mr. John

Tencza. The Division is aware that the Baker & McKenzie represent American Elder

Group, yet it purposefully attempted to side-step notifying any of the Baker & McKenzie

attorneys about the Division's desire to delve into American Elder Group's and/or John

Tencza's private bank accounts, and the like. This conduct is wholly inappropriate.

The reality is that all of the subpoenas are directly related to this precise case, and

that the newly minted "investigatory" process is being belatedly utilized by the Division in

an effort to do the discovery which it realizes should have been done before the case was

fired? The Division is attempting to utilize the expired "investigatory" process to avoid the

question of the propriety of discovery in this proceeding, and to gain information in a way

that prevents respondents' participation in the cross-examination of witnesses.

The Division's conduct is not authorized by applicable law, and is manifestly unfair

and prejudicial. Due process, and the administrative and civil procedure rules are being

violated. Therefore, the Respondents incorporate by reference the arguments presented in

25
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1 The Division should have conducted an investigation, interviewed witnesses, issued
investigatory subpoenas before the filing of the cease and desist order.
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GALBUT & HUNTER
A Professional Corporation
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Attorneys for Respondents

Yucatan Resorts, Inc., Yucatan
Resorts S.A. RHI, Inc., and RHI, S.A.
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1 the original Motion to Quash Subpoena, Objection to Subpoena, and Motion to Stay

2 Discovery Pending Further Order. In the meantime, given the many pending motions, all

3 discovery should be stayed until further order, and the subpoenas quashed.

4 RESPECTFULLY SUBMITTED, this 26th day of September, 2003 |
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Joel Held, Esq.
Elizabeth Yingling, Esq.
Baker 8; McKenzie
2300 Trammell Crow Center
2001 Ross Avenue -- Ste.2300
Dallas, Texas 75201
Attorneys for Respondent

Yucatan Resorts, Inc., Yucatan Resorts,
S.A., RHI, Inc., RHI, S.A
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ORIGINAL and thirteen copies of the foregoing
hand-delivered this 26th day of September, 2003 to:

Docket Control
Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007
COPY of the foregoing hand-delivered
this 25th day of September, 2003 to:
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Marc Stern, Esq.
Administrative Law Judge
Hearing Division
Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007
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Jaime Palfai,Esq.
W. Mark Sendrow, Esq.
Securities Division
Arizona Corporation Commission
1300 West Washington Street, 3rd Floor
Phoenix, Arizona 85007
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COPY of the foregoing sent via U.S. Mail
this 26th day of September, 2003 to:
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Paul J. Roshka, Jr., Esq.
Dex Watson, Esq.
One Arizona Center
400 East Van Buren Street, Suite 800
Phoenix, Arizona 85004
Attorneys for Respondents
Michael and Lori Kelly
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Tom Galbraith, Esq.
Kirsten Copeland, Esq.
Meyer, Hendricks & Bivens, P.A.
3003 N. Central Avenue, Suite 1200
Phoenix, Arizona 85012-29 l5
Attorneys for Respondent
World Phantasm Tours, Inc.
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